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Constitutional Law — Application of the Seventh 
Amendment to Cases Under Federal Employers' Liability Act 
— The Seventh Amendment to the Federal Constitution provides : "In 
suits at common law where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved and no 
fact tried by a jury shall be otherwise re-examined in any court of 
the United States than according to the rules of the common law." 
It has repeatedly been held that this means a trial as at the common 
law of England, that is, by a jury of twelve men, 1 unanimous in their 
finding. 2 This limitation, however, is solely a limitation on the Fed- 
eral government, and in the absence of prohibitions in State consti- 
tutions a State may at its pleasure abridge or destroy the right to 
jury trial. 3 This right has been exercised in a number of the States 
in many of which a valid verdict may be rendered by less than the 
unanimous vote of twelve men. 4 

The Federal Employers' Liability Act 5 creates new causes of 
action for injuries arising out of interstate commerce, and in the 
Sixth Section of the Amendment of 1908 it is provided that : "The 
jurisdiction of the courts of the United States under this Act shall 
be concurrent with that of the courts of the several States and no 
case arising under this Act and brought in any State court of compe- 
tent jurisdiction shall be removed to any court of the United States." 
Thus the administration of these federal causes of action is given 
concurrently to the State and federal courts where the course of 
action accrues. Since the federal courts may not, but the State 
courts may, allow a less than unanimous verdict, an interesting 
question is raised when an action is brought under this act in a State 
court in which a verdict need not be unanimous. In such a case is 
the defendant's right to trial by jury being preserved, as required by 
the Seventh Amendment? The solution of the problem depends, of 
course, on the meaning put on the words of the amendment; 
whether it is to be construed as a limitation on Congress or a limita- 

1 Capital Traction Co. v. Hop, 174 U. S. I, p. 13 (1899). 

' American Publishing Co. v. Fisher, 166 U. S. 464, p. 468 (1897). 

3 Pearson v. Yendall, 95 U. S. 294 (1877). 

4 In eleven of the state constitutions there are provisions that fractional 
verdicts may be rendered by juries of twelve men: Idaho, Art. I, Sec. 7; 
Kentucky, Sec. 248; Minnesota, Art. I, Sec. 4; Nevada, Art. I, Sec. 3; New 
Mexico, Art. II, Sec. 12; Missouri, Art. II, Sec. 28; Ohio, Art. I, Sec. 5; 
Oklahoma, Art. II, Sec. 19; South Dakota, Art. VI, Sec. 6; Texas, Art. I, 
Sec. 15, Art. V, Sec. 13; Washington, Art. I, Sec. 21. 

In eight states "short juries," i. e., those consisting of less than twelve 
men, are authorized: California, Art. I, Sec. 7; Colorado, Art. II, Sec. 23; 
Georgia, Art. V, Sec. 18; Montana, Art. Ill, Sec. 23; Nebraska, Art. I, Sec. 
6; Utah, Art. I, Sec. 10; Virginia, Art. I, Sec. 11; Wyoming, Art. I, Sec. 9. 

In Louisiana there is no constitutional guarantee of trial by jury in civil 
cases. 

In the remaining twenty-eight states the common law jury exists without 
alteration. 

5 35 Statutes at Large, 65, as amended by Act of 5th April, 1908, 36 
Statutes at Large, 291. 
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tion on the procedure in the federal courts ; if the Seventh Amend- 
ment prevents Congress from allowing any causes of action created 
by it to be tried other than by a common law jury, then ob- 
viously no State court can entertain jurisdiction unless its courts 
can provide the common law jury; but if the limitation is merely a 
procedural one, providing a method of trial which is to prevail in 
the federal courts, then the defendant is deprived of no constitu- 
tional right if a verdict is rendered by less than twelve men. 

The right to a trial by jury has always been considered a sub- 
stantive right involving much more than a procedural question. "The 
Seventh Amendment, indeed, does not attempt to regulate matters 
of pleading or practice. ... Its aim is not to preserve mere 
matters of form and procedure but substance of right." 6 If this is 
true, it would seem that the limitation was one on Congress, and that 
therefore the right to a common law jury trial is inherent in all 
causes of action created by Congress and that jurisdiction of federal 
causes of action can only be given by Congress to those State courts 
which are equipped to provide a common law jury trial. 

The constitutionality of this concurrent jurisdiction provision 
of the Federal Employers' Liability Act has been raised in three 
recent cases, in which, however, the decisions have not been uniform 
nor has the question been discussed with the fullness that its import- 
ance deserves. In Huszty v. Erie Railroad Company 7 it was recog- 
nized by Judge Stevens that the Ohio court could not try an action 
based on the Federal Employers' Liability Act except by requiring 
a unanimous verdict, which appeared to be prohibited by the laws of 
Ohio. 8 He escaped the dilemma by construing the Ohio statute as 
meaning that the right to trial by jury should remain inviolate ex- 
cept that where the legislature had power to legislate, it might 
authorize a three-fourths verdict. Since, he argued, the legislature 
of Ohio has no power to legislate concerning a federal cause of 
action, this was a case in which the right to trial by jury remained 
inviolate and the State court had jurisdiction. It is to be noted that 
the court thought the Ohio provision for a three- fourths verdict 
would have been an unsurmountable obstacle to jurisdiction of the 
State court, had it not been for the rather strained construction put 
upon the Ohio statute, and that when jurisdiction was taken, the 
right to a unanimous verdict was preserved. 

In Winters v. Minneapolis & St. Louis Railway Company, 9 a 
case in a county court of Minnesota upon similar facts, it was held 
that the jury might return a five-sixths verdict, as provided in the 



•Brewer, J., in Walker v. New Mexico & S. P. R. Co., 165 U. S. 593, 
p. 596(1897). 

7 16 Ohio Nisi Prius N. S. 254; Ohio Law Rep., October 26, 1914. 
8 Constitution of Ohio, Art. I, Sec. 5. Gen. Code, §§11455-7. 
* 148 N. W. Rep. 106 (Minn. 1914). 
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Minnesota laws. 10 Commissioner Dibell stated, "The State court 
had jurisdiction. The law of the forum as to what constitutes a 
lawful jury applies. The character of the cause of action does not 
determine it. The five-sixths jury law is authorized by the State 
Constitution and is not prohibited to the State by the Federal Con- 
stitution." If it be true, as suggested above, that the right to a trial 
by common law jury inheres in every cause of action created by 
Congress, the court is incorrect in stating that the character of the 
cause of action does not determine what constitutes a lawful jury. 
This important point is given no consideration in this case. 

In Gibson v. Bellingham & Northern Railway Company, 11 an 
action under the Federal Employers' Liability Act had been brought 
in a State court of Washington and removed to the federal court 
Neterer, District Judge, sustained a motion to remand on the ground 
that the State court was fully competent to try the case, although 
by the laws of Washington a verdict may be rendered by ten out of 
the twelve jurors. 12 He expressed the opinion that, "There is no 
sound reason why the principle [that the lex fori governs as to pro- 
cedure] should be different when a right of action created by a fed- 
eral statute is sought to be enforced in a State court. The right of 
trial by a jury of twelve, where the assent of all is necessary to a 
verdict, is but a method of trial prevailing in the federal courts. The 
fact that it is prescribed by the Federal Constitution does not change 
its essential character. It was intended to regulate the procedure of 
trials in the federal courts, not to be annexed as a condition to the 
enforcement of a right of action." But this language is opposed to 
that of Mr. Justice Brewer, when he said that the aim of the Sev- 
enth Amendment was to preserve substance of right, not mere pro- 
cedure. 13 

The meagre authority does not present a very satisfactory solu- 
tion of this problem, and it can only be a matter of conjecture what 
the decision of the Supreme Court will ultimately be. From a prac- 
tical standpoint there are great difficulties in the way of either of the 
views, which must be taken. Since Congress in adopting the Em- 
ployers' Liability Act, "spoke for all the people and all the States 
and thereby established a policy for all," 14 it becomes the duty of the 
courts to adopt a construction of the Act which will render its ad- 
ministration as consistent and nearly uniform as possible. If it be 
held that only the State courts which can compel a unanimous ver- 
dict can have concurrent jurisdiction with the federal courts, then 
in some States a plaintiff may sue either in State or federal courts, 
whereas in other States he will be able to sue only in the federal 

10 Gen. St. Minn., 1913, §§7805, 7806. 

"213 Fed. Rep. 488 (District Court of Washington, 1914). 

a Constitution of Washington, Art. I, Sec. 21. R. & B. Code, §358. 

" Supra, note 6. 

"Second Employers' Liability Cases, 223 U. S. 1, p. 57 (1912). 
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courts. If, on the other hand, all State courts are held to have this 
concurrent jurisdiction, how can a consistent administration of the 
law be accomplished by verdicts of seven jurors in Virginia, nine of 
twelve in Ohio, ten of twelve in Washington, and by the judge him- 
self if the jury disagrees in Louisiana? 

T. R., Jr. 



Constitutional Law — Police Power — Regulation and 
Fixing of Rates — In view of the modern tendency toward govern- 
mental control of corporate enterprises and the increasing number 
of statutory restrictions on business, the recent decision in the case 
of the German Alliance Insurance Company v. Lewis 1 is very inter- 
esting. In that case the Supreme Court of the United States held 
that a statute passed by the legislature of Kansas fixing the rates to 
be charged by all stock insurance companies operating in that State 
was valid and not repugnant to the due process clause of the Four- 
teenth Amendment to the Federal Constitution. 

In the early stages of the English law, especially from the mid- 
dle of the fourteenth century to the early part of the eighteenth 
century, the attempts by the State to regulate private employments 
and private trade were manifold. In this regard the growth of the 
English law has seen a change until its present condition is one of 
virtually complete non-interference. On the other hand, the 
growth of the law respecting the control of public and quasi-public 
employments has been from a condition of comparative freedom to 
one of complete and adequate supervision and control. 2 

In this country the early history of such legislation is brief. 
Owing to the great financial distress and commercial uncertainty in- 
cident to the Revolution attempts were made in the various States 
to control prices, both of labor and commodities, by statutes. The 
futility of such legislation became at once evident, however, and the 
statutes were repealed almost immediately, without ever having been 
enforced. 3 Upon the adoption of the Constitution, the question of 
the regulation of business became, in a great number of cases, a 
constitutional one. Under the Constitution the power of the States 
with regard to police regulations within their respective boundaries 
is supreme. Under the exercise of this power private interests 
must be made subservient to the general interest and welfare of the 
community, 4 provided, however, that the exercise of said power 

"34 Sup. Ct. Rep. 612 (1914). 

2 Stickney, — State Control of Trade and Commerce, p. 88. 

s Stickney, — State Control of Trade and Commerce, Chap. III. 

'Slaughter House Cases, 83 U. S. 36 (1872). As to the extent of the 
police power, Redfield, J., in Thorpe v. R. R., 27 Vt. 140 (1855), p. 149, says: 
"The police power of the state extends to the protection of the lives, limbs, 
health, comfort and quiet of all persons, and the protection of all property 
within the state. According to the maxim, Sic utere tuo ut alienum non 



